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FILE: B-209864 DATE: January 27, 1983 

MATTER OF: Dan C a p u t 0  Company and  Wagner C o n s t r u c t i o n  
Company, a J o i n t  V e n t u r e  

DIGEST: 

F e d e r a l  g r a n t  c o m p l a i n t  is  d i s m i s s e d  when 
t h e  ma te r i a l  issues are p e n d i n g  b e f o r e  a 
court  o f  c o m p e t e n t  j u r i s d i c t i o n  and t h e  
court h a s  n o t  e x p r e s s e d  a n  i n t e r e s t  i n  
o b t a i n i n g  t h e  v i e w s  of GAO. 

Dan Capu to  Company and Wagner C o n s t r u c t i o n  Company, a 
J o i n t  V e n t u r e  (Caputo-Wagner) ,  c o m p l a i n s  a b o u t  t h e  d i s m i s -  
sa l  of a protest  f i l e d  by i t  w i t h  t h e  E n v i r o n m e n t a l  P r o t e c -  
t i o n  Agency ( E P A ) .  Caputo-Wagner 's  EPA protest  c o n c e r n e d  
a c t i o n  t a k e n  by t h e  R u s s i a n  R i v e r  County S a n i t a t i o n  D i s -  
t r i c t  (RRCSD), a r e c i p i e n t  of EPA g r a n t  f u n d s  f o r  t h e  con- 
s t r u c t i o n  of a wastewater c o l l e c t i o n  system i n  t h e  R u s s i a n  
R i v e r  area of C a l i f o r n i a .  Caputo-Wagner c o m p l a i n s  t h a t  EPA 
a c t e d  i m p r o p e r l y  i n  d i s m i s s i n g  i t s  p r o t e s t  i n  a summary 
f a s h i o n .  Because issues  r a i s e d  i n  t h e  case a t  hand are 
s u b s t a n t i a l l y  similar to  t h o s e  raised i n  a c o m p l a i n t  f i l e d  
by Caputo-Ragner  a g a i n s t  EPA and  s e v e r a l  o t h e r  p a r t i e s  i n  
t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  for t h e  N o r t h e r n  Dis t r ic t  
of C a l i f o r n i a ,  w e  d i s m i s s  t h e  c o m p l a i n t .  

EPA made t h e  g r a n t  to  RRCSD i n  1 9 7 2 ,  p u r s u a n t  t o  t h e  
C lean  Water A c t  of 1977. On May 1, 1979 ,  RRCSD awareed  a 
c o n s t r u c t i o n  c o n t r a c t  t o  Caputo-Wagner, b u t  on  or a b o u t  
September  I, 1 9 8 2  RRCSD t e r m i n a t e d  t h e  c o n t r a c t  p u r p o r t -  
e d l y  due  t o  Caputo-Nagner ' s  f a i l u r e  to  comply w i t h  t h e  pro-  
ject  p l a n s  and s p e c i f i c a t i o n s .  Caputo-Wagner 's  p o s i t i o n  is 
t h a t  t h e  c o n t r a c t  t e r m i n a t i o n  w a s  wrongfu l  and  t h a t  it is 
owed a p p r o x i m a t e l y  $1 ,900 ,000  by RRCSD. 

On J u n e  1 6 ,  1982 RRCSD p u b l i s h e d  a p u b l i c  notice 
i n v i t i n g  b i d s  for c o r r e c t i v e  work n e c e s s a r y  t o  make t h e  
wastewater s y s t e m  o p e r a b l e .  RRCSD i n t e n d s  to fund  t h i s  
c o r r e c t i v e  work w i t h  t h e  r e m a i n i n g  $900 ,000  o f  u n s p e n t  EPA 
g r a n t  money. On J u n e  23,  1 9 8 2  Caputo-Wagner f i l e d  a pro-  
t es t  with EPA a q a i n s t  t h e  s o l i c i t a t i o n  for  c o r r e c t i v e  work, 
c o n t e n d i n g  t h a t  -because Caputo-Wagner 
r e m a i n i n g  g r a n t  f u n d s ,  t h e  c o r r e c t i v e  

was e n t i t l e d  to  t h e  
work c o u l d  n o t  be 
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funded  by  RRCSD. Caputo-Wagner a l so  c o n t e n d e d  t h a t  F S C S D  
was a c t i n g  beyond i ts  a u t h o r i t y  and  c o n t r a r y  t o  v a r i o u s  
F e d e r a l  r e g u l a t i o n s .  On J u l y  6 ,  1982 Caputo-Wagner f i l e d  
a s u p p l e m e n t a r y  protest  w i t h  EPA, a l l e g i n g  t h a t  many of 
t h e  p r o v i s i o n s  of t h e  corrective work s o l i c i t a t i o n  were 
c o n t r a r y  to EPA r e g u l a t i o n s  and C a l i f o r n i a  law. 

On J u l y  20, 1982 EPA d e n i e d  Caputo-Wagner 's  p r o t e s t  
on t h e  g r o u n d s  t h a t  Caputo-Wagner was n o t  a n  i n t e r e s t e d  
party w i t h  s t a n d i n g  to  c h a l l e n g e ,  t h r o u g h  t h e  mechanism of 
a b i d  protest ,  RRCSD's d e c i s i o n  to  fund  c o r r e c t i v e  work 
w i t h  t h e  r e m a i n i n g  g r a n t  f u n d s  and  t h a t  Caputo-Wagner 's  
s u p p l e m e n t a l  protest  was u n t i m e l y  b e c a u s e  it was n o t  f i l e d  
w i t h i n  1 week a f t e r  t h e  b a s i s  of t h e  p ro t e s t  was known, 
On J u l y  26, 1982 Caputo-Wagner f i l e d  a r e q u e s t  f o r  r econ-  
s i d e r a t i o n  w i t h  EPA, which EPA d e n i e d  on  November 1, 1982. 

On November 1 7 ,  1982 Caputo-Wagner f i l e d  a c o m p l a i n t  
i n  t h i s  O f f i c e ,  a l l e g i n g  t h a t  EPA's d e c i s i o n  t o  d e n y  
Caputo-Wagner 's  b i d  protest  and  r e q u e s t  f o r  r e c o n s i d e r a -  
t i o n  summar i ly  "was e r r o n e o u s  a s  a matter o f  f a c t  and  l a w ,  
and v i o l a t e d  EPA p r o c u r e m e n t  r e g u l a t i o n s  and  p u b l i c  p o l i c y  
o f  open  and f r e e  c o m p e t i t i o n . "  Caputo-Wagner c o m p l a i n s  
t h a t  EPA v i o l a t e d  Caputo-Wagner 's  p r o c e d u r a l  r i g h t s  under  
EPA b i d  p ro t e s t  r e g u l a t i o n s ,  made serious f a c t u a l  errors, 
e r r o n e o u s l y  d e t e r m i n e d  t h a t  Caputo-Wagner 's  s u p p l e m e n t a l  
protest was u n t i m e l y ,  e r r o n e o u s l y  h e l d  t h a t  t h e  protest  
i n v o l v e d  s o l e l y  issues o f  c o n t r a c t  p e r f o r m a n c e ,  and  
i g n o r e d  v i o l a t i o n s  of F e d e r a l  l a w  and  r e g u l a t i o n s .  

On December 1 0 ,  1982 Caputo-Wagner f i l e d  a c o m p l a i n t  
o n  t h e  matter i n  t h e  U n i t e d  S t a t e s  Dis t r ic t  C o u r t  f o r  t h e  
N o r t h e r n  Dis t r ic t  o f  C a l i f o r n i a  a g a i n s t  EPA and  several 
o t h e r  d e f e n d a n t s ,  s e e k i n g  a d e c l a r a t o r y  judgment ,  mandamus 
and i n j u n c t i v e  r e l i e f ,  

The issues p r e s e n t e d  i n  Caputo-Wagner 's  c o m p l a i n t  i n  
' t h i s  O f f i c e  are t h e  same as  those ra i sed  by Caputo-Wagner 
i n  i t s  c o m p l a i n t  f i l e d  i n  t h e  D i s t r i c t  C o u r t  f o r  t h e  
N o r t h e r n  D i s t r i c t  o f  C a l i f o r n i a .  I t  is t h e  p o l i c y  of o u r  
O f f i c e  n o t  t o  d e c i d e  p r o t e s t s  o r  c o m p l a i n t s  where t h e  
material i s sues  a r e  p e n d i n g  b e f o r e  a c o u r t  of c o m p e t e n t  
j u r i s d i c t i o n  u n l e s s  t h e  cour t  requests,  e x p e c t s ,  o r  other-  
w i s e  expresses an  i n t e r e s t  i n  o u r  d e c i s i o n .  Space  Age 
E n g i n e e r i n g ,  I n c . ,  B-205594, J a n u a r y  18 ,  1 9 8 2 ,  82 -1  CPD 
40. Here, t he re  h a s  been no s u c h  e x p r e s s i o n  o f  i n t e r e s t  
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by the court  in obtaining the views of our Office. 
Accordingly, t h e  protest is dismissed. 

/ J y  2 &L L L  
Harry R. Van Cleve 
Acting General Counsel 
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